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AN EXISTING DEFECT IN THE AMERICAN SYSTEM OF LEGAL EDUCATION. 


[From a Paper read before the Section of Legal Education of the American Bar Association by 
Hampton L. Carson, of the Philadelphia Bar, at Washington, D. C., October 20th, 1914). 

In America, three systems of legal education are distinctly 
marked. During the Colonial period, about 150 young gentlemen 
went to London and entered the Inns of Court, the majority being 
from the Southern and Middle States, and, strange to say, but two 
from New England. Returning, they brought back a knowledge of 
the law books most in use, and, what was better, they brought the 
books themselves. There is ample evidence of this in American 
libraries. Those who stayed at home were office pupils, left largely to 
their own devices in wandering through repulsive mazes, much as 
did their English and absent American brethren, by following more 
or less intelligently the scheme of Sir Matthew Hale. Then a great 
light appeared. In addition to comparatively numerous copies printed 
in England, Blackstone’s Commentaries were printed in Philadelphia 
in 1771, and among the subscribers were the subsequently eminent 
names of the Adamses, the Jays, the Huntingtons, the Dickinsons, 
the Livingstons, the Quincys, the Rawles, the Tilghmans, the Trum- 
bulls and the Wilsons. The effect upon student life was immediate. 
James Kent says: “I retired to a country village, and, eieites Black- 
stone’s Commentaries, | read the four volumes . . « the 
work inspired me at the age of fifteen with awe, and I fondly de- 
termined to be a lawyer.” 

Then came the second stage. A chair of law was founded in 
Virginia at William and Mary College in 1779; in the same year Isaac 
Royall gave property to Harvard College for establishing the profes- 
sorship which still bears his name. In 1784, the Litchfield Law 
School in Connecticut—a private school—was begun, and in 1790 
James Wilson delivered elaborate and comprehensive lectures at the 
University of Pennsylvania. These early efforts were followed dur- 
ing the greater part of a century by the more persistent and fruitful 
labors of Kent, Story, Sharswood, and still later by Dwight and Lang- 
dell. Instruction by lectures in a law school were associated with 
student work in the offices of active practitioners. The creed of that 
day can best be stated in the language of men of that day. Horace 
Binney, writing in 1830, declared: ‘There are two very different 
methods of acquiring a knowledge of the law, and by each of them 
have succeeded in public estimation to an almost equal extent. One 
of them, which may be called the old way, is a methodical study of 





354 THE NEW JERSEY LAW JOURNAL. 


the general system of law, and of its grounds and reasons, beginning 
with the fundamental law of estates and tenures, and pursuing the 
derivative branches in logical succession, and the collateral subjécts 
in due order . . . . The other is to get an outline of the 
system by the aid of commentaries, and to fill it up by a desultory 
reading of treatises and reports, according to the bent of the student, 
without much shape or certainty in the knowledge so acquired, until 
it is given by investigations in the course of practice . . . . 
Che profession itself knows the first, by its fruits, to be the most 
effectual way of making a great lawyer.” 

_ George Sharswood, in 1856, in discussing the part of a law school 
in a system of legal education, wrote: “A law school, law lectures 
and recitations, essays and forensic discussions, can act properly 
only as auxiliary to the studies of the law office . . . . I am 
firmly persuaded that nothing can nor ought to dispense with the 
necessity of a regular clerkship in the office of a practicing attorney. 
It is there alone the student can be rightly trained, daily watched, 
warned, directed and encouraged. The labors and avocations of an 
office are necessary, not merely to give some insight into business 
and prevent the growth of habits of indolence, but to keep the student 
from reading too many books, to oblige him to think more, and fre- 
quently to turn back and review what he has read.” 

Place beside the foregoing extracts the points insisted on by 
Professor Thayer of the Harvard Law School in an address read by 
him at Detroit in 1895, as Chairman of the Section on Legal Education 
of this Association, and we reach the third American system. He in- 
sisted that “our law must be studied and taught at the Universities 
as other great sciences are studied and taught, as deeply, by like 
methods, and with as thorough a concentration and life-long devotion 
of all the powers of a learned and studious faculty.” He dwelt upon 
the importance of research work, of historical study, of vast labors 
to enable men to understand the law, as having its roots in the past, 
and capable of reduction to intelligible theories of rights and remedies. 
After replying with much spirit to sneers at the labors of “the doc- 
trinaire or closet student,’ he presented, inter alia, the following 
points: (1) Limiting the task of an instructor to a single subject, or, 
if more than one, to nearly related subjects, “to the end that his work 
of instruction may be thoroughly done, and that, as the final outcome 
of his studies, some solid, public and permanent contribution may be 
made to the main topic which he has in hand.” (2) That instructors 
shall give substantially their whole time and strength to the work. 
(3) That the pupils also shall give all their time to the work of legal 
study while they are about it. He adds: “It is, I think, a delusion to 
suppose that this precious seed-time can be profitably employed, in 
any degree, in attendance upon the courts, or in apprenticeship in an 
office.” He was sternly against “systematic attempts to combine at- 
tendance at law schools with office work and with watching the 
courts.” These views, which were those of a scholar of rare spirit and 
still rarer preparations, being strongly backed by the influences and 
sympathies which sustained Pollock, Maitland, Bryce, Dicey and 
Anson in England against the squinting scorn of near-sighted critics, 
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have so far won their way that it is safe to assert that in most law 
schools, certainly in those best known to the country at large, the 
really active members of the faculty devote their time exclusively to 
the duties of their chairs, and the student body is, in the main, no 
longer known to the offices of practitioners. The change is funda- 
mental and in a certain sense revolutionary. It has led to the sur- 
render of the practice prevailing in America from the first years of the 
Nation, a practice based upon that prevailing in England during the 
third historical period of development, and so strongly supported by 
Binney and Sharswood, and approved by such lawyers as Lord Cairns 
and Sir Fitzroy Kelley and Sir Samuel Romilly. In cutting loose 
from the offices, and in immersing students in academic halls, there 
has been a return to the University system, the most ancient of all, 
and an abandonment of the most characteristic features of all subse- 
quent systems. In pressing the University system forward on the 
modern lines of thoroughness and isolation from distractions of the 
work-a-day world, the University system has been strengthened and 
vastly improved in efficiency, but none the less through the surrender 
of the cherished convictions of the older school of lawyers. It was 
with the purpose of bringing this fact out in all its significance that 
I spent time upon the foregoing historical review. 

Have we gained by the change? In the disappearance of the 
old-fashioned professor, arguing cases in court in the morning and 
lecturing from manuscript to his classes in the afternoon, I think that 
we have gained in the thoroughness, the efficiency, the regularity and 
punctuality by which substantive law is now taught. A man with a 
natural love and aptitude for teaching, willing to sacrifice the pros- 
pects of success and pecuniary prizes at the Bar far in excess of a 
professor’s salary, because of his love of the work of delving into 
sources, of digging up and arranging matter, or reducing unwieldy 
masses, of analyzing cases, of extracting principles, of securing re- 
sults, a man who looks to general rules rather than to particular ex- 
ceptions, who has the gift of clear and precise statement, who can 
arouse and keep upon the stretch the enthusiasms of his pupils, and 
who has so far devoted himself to the historical evolution of the law 
as to know its geography, its latitude and longitude, its coast lines, its 
deep seas, and its shallows—such a man is a far better teacher and 
produces far more effective and lasting results than the overtaxed 
gladiator of the forum could ever hope to be, or ever succeeded in 
being. 

Have we lost by the change? In my judgment, we have lost, to 
a menacing extent, that which gave tone to the profession. We have 
lost the old-fashioned preceptor, setting an example of deportment, 
of dignity, of professional morality, through meeting his clients in the 
presence of his students, or by talking familiarly to them of the 
standards set by tradition, based upon the conduct of the best and 
purest in the profession. We have lost the old-fashioned student, 
who hung upon the preceptor’s lips, who copied his papers, who 
served his notices, who kept his docket, who assisted in the preparation 
of his briefs, who carried his books to court, and who did generally 
what the office boy and the stenographer and the library page and 
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tipstaff now do. There was nothing menial in all these acts. They 
were the familiar features of a legal apprenticeship which drew 
preceptor and pupil together in intimate but unstudied relations, and 
which furnished opportunities to the pupil of observing how a high- 
minded practitioner adhered in letter, in spirit and in conduct to his 
professional oath to act at all times “with all due fidelity to the 
Court as well as to the client ;” how he regarded his calling as intended 
to promote justice and right wrong, rather than to exercise art and 
chicanery for purposes of gain; how he refused to soil his hands with 
business of a doubtful character, although tempting in its prospects; 
how he refrained from the tricks of enticing business to his office, and 
never stooped to underbidding or depreciating his most successful 
rivals; how he chivalrously declined to enforce purely technical ad- 
vantages over an adversary who had unwittingly slipped his guard; 
how he scorned contingent fees, or substantial partnerships in the 
subject-matter of litigation; how he spurned entreaties to mace by 
threats of litigation which he knew to be legally groundless; how he 
guided a failing debtor with a fine respect for the rights of creditors, 
and never connived at the concealment of assets; how he understood 
the morality as well as immorality of the statutes of limitation: how 
he strictly regarded his word; how he was ready to compose differ- 
ences instead of fomenting strife; how he was accurate in his knowl- 
edge of the clerk’s office, and the uses of process; how he was skillful 
and frank in his correspondence; how he never trifled with his con- 
science in the preparation of affidavits; how he was scrupulous in the 
ascertainment of facts, and never delayed a just demand by dilatory 
tactics ; how he treated a court with courtesy without obsequiousness, 
and an adversary with fairness, but with unflinching firmness; how he 
sought the truth from witnesses without bullying; how he never mis- 
stated the evidence or perverted authority ; how he met every situation 
with candor and courage; and how he rose to heights of indignant 
denunciation of sham and falsehood; how he was kindly, generous, 
vigilant, aggressive and incorruptible—at all times a gentleman, but 
never ostentatiously conscious of the fact. These are the qualities 
that we have lost in our teaching. We have developed—I do not say 
over-developed—in the teaching of substantive law, but on the side of 
adjective law in its actual use our methods of teaching are defective. 
Who can doubt it, who is at all familiar with the Bar of today in the 
mass, and the Bar of yesterday in the mass? Men are lacking in 
manners, though not in manner; guilty of improprieties and of bad 
form, offending, not so much wilfully and from lack of principle as 
from ignorance and lack of instruction. As Mr. Leaming wrote, in 
his “A Philadelphia Lawyer in the London Courts:”’ “Any one who 
has sat on a Bar Committee of Censors, in America, must have been 
struck by the frequent instances where practitioners have fallen into 
error from sheer ignorance, due to inexperience or to the fact that 
they had not been born and bred to the best traditions. This is 
especially true in these days, when law schools are grinding out mem- 
bers of the Bar who have had no real professional preceptors.” Or, 
as another member of the Bar put it in conversation: “What students 
need is not so much a knowledge of ethics as practice in ethics, or 
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opportunities to see ethical principles practically applied. Students 
are incubated instead of hatched. They now have no natural mother.” 

What is the remedy? I venture a suggestion—not dogmatically, 
but with some assurance, born of experience as one educated in an 
office while attending a law school, as an active practitioner for more 
than forty years, supplemented by twenty years of teaching office 
students and ten years of teaching in a professor’s chair. It is this: 
As we cannot carry the students back to the offices, we should carry, 
as far as practicable, the offices to them. This can only be done by 
one engaged in active practice. Let the chairs of practice be vacated 
by the pure scholars. Do not let them be filled by retired prac- 
titioners or those about to retire. We must guard against atrophy. 
A man out of practice loses his touch with new remedies and rules. 
He is too apt to rely on his knowledge of what he once did. The man 
in practice relies on what he is now doing. Let the chair of practice 
in each school be filled by an active member of the Bar, whose presence 
in the court room is a familiar presence, and let him teach ethics 
as he discusses remedies. He will know what he is talking about, 
and his experience and observation will supply him with practical 
and actual illustrations. The students will know that he understands 
what he is talking about. He will be no paper-soldier, but a real man 
of arms. Let not the scholars be offended. In proportion to their 
success in teaching substantive law, by an exclusive devotion to study, 
they have lost their relations to the adjective law. They were able 
to arraign with justice the old-fashioned preceptor as unfit to teach 
substantive law in the real sense. They justly laughed at the old 
professor as but half-baked. In turn, the Judges of the courts, the 
active men at the bar, the men concerned with actual legal warfare, 
can justly arraign pure scholars as unfit to teach practice and ethics 
in the real sense. They can trace the history of actions; they can 
state the theory of actions; they can even furnish the forms of process, 
but as to an interpretation of them—a living, breathing, translation 
of them into actual use—they are incapable. They can recite the 
canons of ethics as they could recite the Ten Commandments, but 
as to the niceties of occasions in advising clients in the office, in con- 
sultations with colleagues, in negotiations with adversaries, in battles 
in the court room, or in the sheriff’s or marshal’s rooms—the carte and 
tierce of legal fencing—they are practically helpless. 





The great weight of authority is to the effect that a municipal 
corporation which discharges sewage into a stream to the material 
damage of a riparian proprietor is bound in some form to compensate 
him for such damage, although the municipality is free from negli- 
gence, and the damages are necessarily incident to the discharge of 
the sewage at the point in question. This rule is supported by the 
Arkansas case of McLaughlin v. Hope, 47 L.R.A. (N.S.) 137, which 
holds that the turning of sewage by a municipal corporation into a 
stream, to the injury of lower riparian property, is within a constitu- 
tional provision requiring compensation for damaging property for 
public use. 
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AMERICAN RADIATOR CO. v. ROGGE. 


(New Jersey Supreme Court, Nov. 5, 1914). 


Employers’ Liability—Death of Servant—Partly Employed in Another State 
and Partly in New Jersey. 


Proceeding by John F. Rogge as administrator, etc., against the 
American Radiator Company. Judgment for plaintiff, and defendant 
brings certiorari. Before Justices Swayze, Parker and Kalisch. 


Mr. Franklin W. Fort (Fort & Fort on brief) for prosecutor. 

Mr. Abe J. David for defendant. 

SWAYZE, J.: This is a proceeding under the Workmen’s Com- 
pensation Act, and raises the very interesting question of the applic- 
ability of that Act where the contract of hiring was originally made in 
another state. The original contract in this case was made in New 
York on April 11, 1911, prior, that is, to the time when the Workmen’s 
Compensation Act took effect. ‘This fact is not important for the 
reason that the decedent’s salary was raised several times, the last 
on August 1, 1912. The change in salary necessarily made a new 
contract, which if made in New Jersey would certainly have been 
governed by the provisions of the act. This new contract also was in 
fact made in New York. The work the decedent was employed to do 
was partly in New York and partly in New Jersey; he died in New 
Jersey as a result of injuries received while about the work he was 
employed to do in this state. 

The contention of the prosecutor is that as the relation is con- 
tractual, the contract must be governed by the law of New York, 
where it was made, and as that law at the time contained no provision 
for compensation, there can be no recovery. We think the answer 
to the prosecutor’s contention is that the right of recovery rests, not 
upon the New York contract, but upon the New Jersey statute. The 
liability is indeed contractual in character by force of the very terms 
of the statute, but it is not the result of an express agreement between 
the parties; it is an agreement, implied by the law, of a class now 
coming to be called in the more modern nomenclature of the books 
“quasi contracts.” We find no evidence in this case of any term 
in the New York contract that prohibits the applicability of the New 
Jersey statute. If there were, the parties could not, by their agree- 
ment, prevent New Jersey from regulating the conduct of its own 
industries and from prescribing, as one of the terms upon which the 
performance of a foreign contract of hiring shall be permitted in this 
state, the implication by law of a contract for compensation to the 
workman. It is open to the employer under a New York contract to 
prevent the operation of section 2, if he wishes, by notice; if he fails 
to give the notice, and undertakes to perform the contract in New 
Jersey, he voluntarily subjects himself to our law and is governed 
thereby. The statute states the obligation in terms of the law of 
evidence; the contract of hiring is presumed to have been made with 
reference to section 2, and in the absence of express statement or 
written notice, the parties are presumed to have accepted the pro- 
visions of section 2. Rules of evidence are rules of procedure, and 
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procedure by well-settled principles is governed by the law of the 
forum. 

This view, it must be confessed, is somewhat technical, and we 
do not rest on it alone. The real object of the statute was to create 
an irrebuttable presumption in the absence of express statement or 
notice, and the creation of a presumption irrebuttable except in these 
ways, although it may be in form a mere rule of evidence, is in effect 
a rule of substantive law. As such we deal with it. As we have 
already said, we find nothing in the New York contract inconsistent 
with the contract implied by the New Jersey statute. In legal 
principle the case does not differ from the contract to assume the 
risks ordinarily incident to the employment that was formerly im- 
plied from the contract of hiring. In that case the contract to assume 
the risk was implied from the employé entering upon the work; 
in this case it is implied from the employer setting the employé to 
work in this State. The contract of hiring itself need not in the one 
case contain any provision upon the assumption of risk, nor in the 
other any provision upon the assumption of the statutory obliga- 
tion. We do not believe it has ever been suggested that an employé 
working in New Jersey under the old law was relieved of the implied 
assumption of risk, because his contract of hiring might have been 
made in a jurisdiction where that rule did not prevail. It is true 
the rule of assumption of risk probably prevailed where the English 
law was in force, but it prevailed in any case only as long as that 
rule was recognized by the State where the injury happened. The 
contract of hiring was merely the condition on which a rule, which 
may perhaps be called a regulation of industry, came into effect in 
the individual case. So in the present case, the liability of the 
employer to make compensation is an obligation superimposed upon 
the original contract as a condition of its performance in New Jersey, 
and it is contractual in character because either party may escape 
the obligation by giving notice that he will not be bound thereby, 
and because it does not arise out of any wrongdoing. But the ad- 
dition of this contractual obligation by statute does not affect the 
contract of hiring; that is still enforced as far as it goes by its terms. 

Another analogy of a somewhat different character is to be 
found in the liability under the Death Act. The relation of mas- 
ter and servant might be created by a contract of hiring in a jurisdic- 
tion where Lord Campbell’s Act had not been adopted, and the 
death might happen in a jurisdiction and under circumstances where 
the master would be liable under the act. We do not doubt that an 
action might be maintained in the latter jurisdiction. It is true the 
basis of that action is a tort, but it is a tort that results in a legal 
obligation only by force of the statute; the right of recovery there, 
as well as in a case under the Workmen’s Compensation Act, is a 
statutory obligation. An even stronger case is to be found in the 
law of common carriers. Attempts have been made to limit by ex- 
press contract the liability of the carrier in jurisdictions where such 
limitations are valid, and actions have subsequently been brought 
in jurisdictions where the limitations were invalid. The Courts 
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have refused to enforce the limitations. Nonotuck Silk Co. v. Adams 
Express Co., 256 Ill. 66, 99 N. E. 893; Hughes v. Pennsylvania R. 
Co., 202 Pa. 222, 51 Atl. 990, 63 L. R. A. 513, 97 Am. St. Rep. 713. 
The latter case was taken to the United States Supreme Court (191 
U. S. 477, 24 Sup. Ct. 132, 48 L. Ed. 268), but it was not necessary 
for that court to pass upon this question. Cases have arisen under 
the Harter Act where the principle was approved. Knott v. Botany 
Mills, 179 U. S. 69, 21 Sup. Ct. 30, 45 L. Ed. 90; The Kensington, 
183 U. S. 263, 22 Sup. Ct. 102, 46 L. Ed. 190; The Germanic, 196 U. 
S. 589, 25 Sup. Ct. 317, 49 L. Ed. 610. 

These cases are, to be sure, not a very close analogy, since they 
are cases where the Courts refused to enforce provisions undoubtedly 
valid by the proper law of the contract; here there are no conflict- 
ing provisions in the express contract of hiring. They illustrate 
the well-established rule that Courts will not enforce contracts that 
conflict with the law of the forum, however valid by the law of the 
contract. Flagg v. Baldwin, 38 N. J. Eq. 219, 48 Am. Rep. 308. Cases 
usually take the form of an express contract, some term of which 
is invalid by the law of the forum. The same principle must apply 
to a case like the present where there is no express term in the 
contract; for what the defendant alleges is that, in the absence of 
an express term, the law of New York forbids the applicability of 
the Workmen’s Compensation Act of New Jersey. Unless we go 
to that extent, the law of New York is not important. 

The real ground for refusing enforcement to the foreign law 
is that it conflicts with the public policy of the law of the forum. 
Dicey on Conflict of Laws, 32, 558; Savigny on Private Interna- 
tional Law (Guthrie’s translation), 199-200. If we assume in favor 
of the defendant that there is an implied term in the New York 
contract adverse to the Workmen’s Compensation Act, we are then 
face to face with the question whether that act indicates the public 
policy of New Jersey, which will be enforced even as against a con- 
tract made in another State. We think it does. 

The legislation marks a complete change in the policy of the 
State, a change so complete that pecuniary liability in the class of 
cases covered by the act rests, not upon any fault of the defendant, 
but upon the simple fact of the relationship of employer and em- 
ployé. The act makes no distinction between cases where that 
relationship is created by a contract made in New Jersey and a 
contract made in another State. The language of section 9 is general; 
it covers “every contract of hiring.” The policy of the act would 
be thwarted if it were applicable in the case of some employés who 
were hired in this State and inapplicable to employés of the same 
employer working side by side, who were hired in another State. 
Compensation is secured to workmen, regardless of the employer’s 
fault, because the Legislature has thought such security to the ad- 
vantage of our industries and our workmen. The public policy is not 
based upon some loose notions of the Court, based upon the opinions 
of our favorite newspaper or our political predilections, but upon 
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the declared will of the Legislature, which has the right to determine 
our public policy. 

For these reasons, we think the present case is governed by 
the act. 

That the accident which resulted in the decedent’s death arose 
out of and in the course of his employment seems clear under the 
rule of Zabriskie v. Erie Railroad Co., 85 N. J. Law, 157. 

The judgment is affirmed, with costs. 





VOORHEES v. SMITH SCHOONMAKER CoO. 


(New Jersey Supreme Court, Nov. 5, 1914). 


Employers’ Liability Act—Proxrimate Cause of Death—Exclusion of Further 
Cross- Examination. 

Case of Margaret Voorhees, petitioner-respondent, against Smith 
Schoonmaker Company, defendant-prosecutor. On certiorari to judg- 
ment of Somerset Common Pleas under the Employers’ Liability Act 
of 1911. Argued before Justices Swayze, Parker and Kalisch. 


Messrs. McCarter & English for prosecutor. 
Mr. John F. Reger for respondent. 


PARKER, J.: The principal question raised is whether the Court 
of Common Pleas was justified in finding that the death of Ira Voor- 
hees, the employé, resulted from an accident arising out of and in the 
course of his employment. 

The deceased, a man of middle age or over, worked in a wood- 
working shop of prosecutor, and, at the time of the seizure just pre- 
ceding his death, was working at a task of furrowing sixteen posts, 
each six inches square and weighing about one hundred pounds apiece. 
To do this he had to get each post up on the table of the furrowing 
machine and push it forward against the knives by body pressure, which 
was exerted by pressing his abdomen forcibly against the end of the 
post. Each post had to be run through twice. 

After Voorhees had finished thirteen of the posts he sat down, evi- 
dently in great pain, and shortly afterward sent for a doctor, who had 
him taken home, where he died three days later. He vomited blood, 
and the doctor pronounced the trouble internal hemorrhage. After 
death, the undertaker, as he testified, found the body in such condi- 
tion that he had it buried a day earlier than originally intended. It 
was in evidence that there was a large bruise on the abdomen where 
the pressure had been exerted on the ends of the posts. 

The effect of the defense was to show that death was produced 
by a rupture resulting from cancer. The family refused to consent 
to an autopsy, but that was their right. It must be conceded that 
much of the evidence points to cancer and an internal rupture of some 
kind. But it was quite plain, and the trial Court was fully justified 
in finding that the rupture occurred while the deceased was in the very 
act of doing some unusually heavy work. So that, even if deceased 
was suffering from internal cancer, it was quite within the province 
of the Court to find that the proximate cause of death was the un- 
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usual and forcible pressure on parts weakened by disease, which, but 
for the unusual strain, would have held out for a considerable period. 
In this aspect the case closely resembles the case of Jones v. Public 
Service Railway Company, recently decided by the Court of Errors 
and Appeals but not yet reported, where deceased was suffering from 
a complication of diseases, but the jury found that the proximate cause 
of death was the shock of a collision of a trolley car in which he was 
riding as a passenger. ? 

This view of the case, justified by the evidence, properly led the 
trial Judge to find that death resulted from an accident; that the acci- 
dent happened while deceased was at work and, therefore in the 
course of employment; and that it was brought on by the work and, 
therefore, arose out of the employment. 

The exclusion of further cross-examination of a witness after he 
had been examined three times on direct and twice on cross-examina- 
tion, was not error, as the questions did not relate to the last subject 
of direct examination. We think the undertaker, in view of the ex- 
perience incidental to his occupation, was qualified to give his opinion 
that death was due to internal hemorrhage, but, if not, there was ample 
evidence of this from other witnesses, and indeed it was consistent 
with, if not essential to, either theory of the case. 

The judgment is affirmed. 





SMITH v. HIBLER ET AL. 


(New Jersey Supreme Court, Nov. 5, 1914). 
Capias in Small Cause Court against T'respasser— Colorable Jurisdiction— Complaint 
against Justice of the Peace. 
Case of Warren Smith, plaintiff, against William C. Hibler and 
A. B. Craig, defendants. Motion to strike out the complaint. Argued 
before Justice Minturn. 


Mr. Egbert Rosencrans for the motion. 
Mr. Wayne Dumont, contr. 


PER CURIAM: The defendant, Craig, is a justice of the peace 
at Blairstown, in the county of Warren. Upon an affidavit made be- 
fore him by the defendant, Hibler, he caused to be issued a capias 
against the plaintiff, upon which he was apprehended and held to bail 
to answer a complaint made against him by Hibler, that he, Smith, 
had trespassed upon Hibler’s land after notice to keep off, and had 
thereby become liable to Hibler for the statutory penalty of $3.00. 

The statute provides that the penalty may be recovered in an 
action of debt. C. S. 5653. 

The procedure in question was instituted under that provision of 
the statute regulating the procedure in the Small Cause Court, which 
authorizes the justice, upon proof by affidavit to his satisfaction upon 
contract that the defendant is about to remove any of his property 
out of the State, to issue a warrant for his arrest. C. S. 2984. 

It is insisted, and correctly, that the statutory action of debt thus 
given is, in legal contemplation, an action upon contract. 1 Chitty PI. 
106. 1 Blackstone Com. 465. 
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It is conceivable, therefore, that for a debt of this character, aris- 
ing out of what is essentially an act of tort feasance, resulting from a 
trespass vi et armis, the only effectual remedy in certain exigencies 
may be the issuing of a capias. 

The complaint in the case is based upon the allegation that the 
justice was without jurisdiction to issue the capias. Whatever mav 
be the fact in that regard, it must be manifest that he had at least a 
colorable jurisdiction to adopt that procedure; and such being the 
legal status, he is immune from a suit at law for false imprisonment, 
even though he was in error in failing to observe the technical and 
correct course of legal procedure in asserting his jurisdiction. Grove 
v. VanDuyne, 44 N. J. L. 654; Valentine v. Englewood, 76 N, J. L. 509. 

It follows that the motion for the dismissal of the complaint must 
be granted, and judgment ordered for the defendants, with costs. 





IN RE PETTY. 


(Warren Orphans’ Court, November, 1914). 
Insolvency— Assignment for Benefit of Creditors— Preferences tu Receiver. 


In the matter of the estate of Robert M. Petty, who made a gen- 
eral assignment for the benefit of his creditors. 


Mr. David F. Barkman, (Mr. Edward A. Isaacs of counsel), for 
the contesting creditor, Mary S. Petty. 

Messrs. Wilson & Smock for the Receiver of the Washington 
National Bank, N. J. 


ROSEBERRY, J.: The Washington National Bank of Washing- 
ton, N. J., became insolvent, and the Comptroller of the Currency 
took charge of it in November, 1911, and appointed Philip Tillinghast 
receiver. 

On the thirteenth day of February, 1912, a petition by some 
of Robert M. Petty’s creditors, (Mr. Petty was the president and one 
of the directors of the bank), was filed in the United States District 
Court for New Jersey, to have him adjudged a bankrupt. Afterward, 
Philip Tillinghast, the receiver of the bank, entered judgments in the 
Warren county Circuit Court against Robert M. Petty, as follows: 


Judgment February 27, 1912, for............. $ 4,322.48 
Judgment February 27, 1912, for............. 186.02 
Judgment February 27, 1912, for............. 5,589.45 
Judgment February 27, 1912, for............ 3,107.24 
Judgment March 8, 1912, for............. 806.42 
ee errr Trer rere reT TS 

with interest from the dates of entry. These suits were uncontested 

by Mr. Petty. 


On the 15th day of March, 1912, Robert M. Petty made an as- 
signment for the equal benefit of his creditors, and named therein 
Sylvester C. Smith as his assignee, under an Act concerning general 
assignments, (Revision of 1899), and its supplements and amend- 
ments, Comp. Stat. Vol. 1, page 113. 
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On May 25, 1913, Philip Tillinghast, the receiver of the bank, 
filed a claim of the judgments with the assignee, and insisted that they 
were prior valid liens upon Mr. Petty’s real estate. 

On September 29, 1913, Petro E. Wagner, who succeeded Mr, Til- 
linghast as receiver of the bank, filed an additional claim against 
Robert M. Petty with his assignee, Mr. Smith, for the sum of one 
hundred and fifty-four thousand, four hundred and eighty-nine dol- 
lars and forty-one cents ($154,489.41), arising out of Mr. Petty’s 
original obligations to the bank and his endorsements. 

On October 27, 1913, Mrs. Mary S. Petty, a creditor of Robert M. 
Petty, having before that duly proved her claim with the assignee, 
filed an exception to the claim of “Petro E. Wagner, receiver of the 
Washington National Bank, filed with the assignee, in the sum of 
one hundred and fifty-four thousand, four hundred and eighty-nine 
dollars and forty-one cents ($154,489.41).” 

This claim is in addition to the one filed by Philip Tillinghast, 
former receiver of the Washington National Bank, which latter was 
represented by the judgments claimed to be prior liens upon the real 
estate of the assignee of Robert M. Petty. 

The exception by Mrs. Petty is filed under the authority of the 
sixth section of the Assignment Act (Comp. Stat. p. 117), which sec- 
tion, in part, reads as follows: “It shall be lawful for the said assignee, 
or any creditor or other person interested, by himself or attorney, 
at any time within thirty days after the said list and statement shall 
be filed and notice thereof shall have been mailed to the creditors, as 
directed in the fourth section of this Act, to file in said Orphans’ 
Court, exceptions to the claim or demand of any creditor exhibited as 
aforesaid,” etc. 

The assignee stated in the presence of the counsel, when this 
matter was brought before the Court, that notice at once was given 
to each claimant upon the receipt of a claim against Mr. Petty’s estate. 

Mrs. Petty’s claim was filed on September 11, 1913. 

[t is worthy of observation that there is no exception filed against 
the judgments of Philip Tillinghast, receiver of the Washington 
National Bank, in the Orphans’ Court, as required by that section. 
However, the counsel on both sides treat Mrs. Petty’s exception to 
Petro E. Wagner, the receiver’s claim of $154,489.41, as covering the 
judgments also. 

The counsel for the receiver, in his brief, says, that “one, Mary S. 
Petty, being a creditor of Robert M. Petty, (having proved her own 
claim before the assignee), filed a general exception, dated October 
25, 1913, to the claim of Petro E. Wagner, receiver, which said claim 
is based upon the judgments above referred to. It is upon the issue 
raised by this exception that the matter now before the Court is pre- 
sented for determination.” 

The indebtedness of Robert M. Petty to the Washington National 
Bank, at the time the Comptroller of the Currency took charge of the 
bank’s affairs and appointed Mr. Philip Tillinghast receiver, embraced 
the indebtedness represented by the judgments which he later ob- 
tained against Mr. Petty, but also the indebtedness of $154,489.41, 
making a total indebtedness, leaving out the costs on the judgments, 
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of one hundred and sixty-eight thousand, two hundred and eighty-two 
dollars and twenty-two cents ($168,282.22). At the same time, the 
total estate of Robert M. Petty, real and personal, according to the 
first and final account of his assignee, was fourteen thousand two 
hundred and fifty-six dollars and eighty-eight cents ($14,256.88). 

The question is, whether the judgments so obtained are to be 
preferred, as claimed by the receiver, or are to come in and share in 
the estate with the general creditors. 

The exceptant insists that the priority arising from the lien of 
the judgments must be controlled by the 16th section of the Act in re- 
spect to assignments (Comp. Stat. Vol. 1, p. 120), which reads as 
follows: 

“If any person being insolvent or in contemplation of insolvency 
shall, within two months before the making of the general assign- 
ment for the benefit of creditors, regulated by the provisions of this 
Act, and in contemplation of making a general assignment, mort- 
gage, pledge, assign, pay or transfer any of his property, or procure 
or suffer any of his property to be seized, attached or levied upon, 
or any lien or incumbrance to be placed or acquired thereon by legal 
process or otherwise, with a view to giving a preference to any 
creditor or person having a claim against him or who is under any 
liability for him, the person receiving such preference in manner 
aforesaid, or to be benefited thereby, having reasonable cause to be- 
lieve that such person is insolvent, or in contemplation of insolvency, 
and is contemplating making a general assignment, the said mort- 
gage, pledge, assignment, payment, transfer, seizure, attachment, 
levy, lien or incumbrance shall be void as against the assignee named 
in such general assignment for the benefit of creditors and his suc- 
cessors in trust, and the said assignee may recover the property 
given by way of preference or the value thereof from the person 
so receiving the same or so benefited thereby.” (P. L. 1899, p. 153). 

It was admitted on the argument that the receiver knew of the 
insolvency of the bank at the ‘time the judgments were entered by 
him, and that he then had all of the assets, books, papers and records 
of the bank in his possession, and that the judgments were obtained 
within two months before making the general assignment for the 
benefit of creditors by Mr. Petty, and that Robert M. Petty, the 
judgment debtor, at the time the bank was placed in the hands of 
a receiver by the Comptroller of the Currency, was an officer (the 
president) and a director of the bank; also that a petition in bank- 
ruptcy had been filed by some of Petty’s creditors on February 13th, 
1912, and discontinued on the 13th day of May, 1912. 

The counsel of the receiver summarizes the 16th section of the 
Assignment Act as follows: 

“(1) The person against whom the judgment is obtained must 
be ‘insolvent or in contemplation of insolvency’... . ‘and’ must 
also be ‘in contemplation of making a general assignment;’ (2) in 
such a posture and within two months before making the general 
assignment, he must ‘procure or suffer’ the judgment to be entered; 
(3) all this must be done ‘with a view to giving a preference to any 
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creditor or person;’ (4) it must also appear that ‘the person receiv- 
ing such preference in manner aforesaid, or to be benefited thereby’ 
is a person ‘having reasonable cause to believe that such person is 
(a) insolvent; (b) or in contemplation of insolvency; (c) and is con- 
templating making a general assignment.’ If all these conditions shall 
be present, the statute declares that the judgment shall be void as 
against the assignee, but not otherwise.” 

The counsel on either side have not been able to find a New 
Jersey case covering this ground. 

The Bankrupt Act of 1867 did not define what constituted in- 
solvency. It was defined by the Courts to mean that a debtor could 
not pay his debts in the ordinary course of business, as men in 
trade usually do, and such was the conclusion, even though his in- 
ability was not so great as to compel him to stop ‘business. Buchanan 
v. Smith, 16 Wall. 277; Lee v. Kilburn, 3 Gray 594; Thompson v. 
Thompson & Others, 4 Cush. 134; Bayley v. Schofield, 1 M. & S. 
338; Vennard v. McConnell, 11 Allen 562; Barnard v. Crosby, 6 Allen 
331; Wager v. Hall, 16 Wall 40; National Bank of Metropolis v. 
Sprague, 21 N. J. E. 530; Skirm v. Eastern Rubber Manufacturing 
Co., 57 N. J. E. 179. 

The Comptroller of the Currency took charge of the Washington 
National Bank in November, 1911. A receiver was appointed to wind 
up the affairs of the bank. The indebtedness then of Mr. Petty to the 
bank was $168,282.22, while his assets were about fifteen thousand dol- 
lars, as shown in the assignee’s final account, $14,256.88. This in- 
debtedness to the bank from November, 1911, to the entry of the judg- 
ments in February and March, 1912, Mr. Petty was unable to pay, 
even in part; in fact, all his property, at the time, would pay a very 
small per cent. of his whole indebtedness. Mr. Petty was insolvent 
at the time the judgments were entered. 

“Contemplation of insolvency is one of the cases in which a prefer- 
ence shall be avoided, but it is not the only one. The other is the be- 
ing in fact insolvent,” Denny v. Dana, 2 Cush. 160, 171; Whipple v. 
Bond, Vol. 41 N. R. 204. 

The judgments must be procured or suffered in contemplation of 
making a general assignment with the view of giving a preference. 

It seems to me that the language of the Supreme Court of the 
United States in Buchanan v. Smith, 16 Wall 277, applies to this case. 
The Court says, “Sufficient is shown to satisfy the Court that those 
having charge of the affairs of the corporation respondents knew that 
they were insolvent, and that they also knew that it was the purpose 
and intent of the principal appellants to secure a preference over the 
other creditors of the bankrupt corporation. Insolvent as they knew 
the company to be, they could not, as reasonable men, expect that alli 
the debts of the company would be paid, and they must have known 
that the appellants would secure a preference over all the other credi- 
tors of the company if he suffered them, without invoking the pro- 
tecting shield of the Bankrupt Act, to recover judgments in the two 
pending suits, and to perfect the other measures which they subse- 
quently adopted to give effect to their liens upon all the property of 
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the corporation bankrupts.” Marshall v. Lamb, 5 Ad. & El. (N. 5S.) 
126; Toof v. Martin, 13 Wall 40; Campbell v. Traders National Bank, 
4 Federal Cases 2370. 

Mr. Petty was president and a director in the Washington National 
Bank up to November, 1911, when the Comptroller of the Currency 
took over the affairs of the bank, because of its insolvency, and ap- 
pointed Mr. Tillinghast receiver. Mr. Petty knew his very large in- 
debtedness to the bank, and the small amount of his assets, and also 
that the bank was insolvent, and largely through his inability to pay 
his indebtedness to the bank. He knew that a petition in bankruptcy 
had been filed in the U. S. District Court for N. J. by some of his 
creditors against him on the 13th day of February, 1912. 

In this proceeding, under the Bankrupt Act of 1898, the judg- 
ments entered by the receiver, on February 27 and March 8th, 1912, 
being for a pre-existing debt, were void. Loveland (2nd Ed) The Law 
and Proceedings in Bankruptcy, 576; Pirie v. Trust Co., 182 U. S. 438; 
Wilson Bros. v. Nelson, 183 U. S. 191. 

Immediately after the judgments were obtained, on the fifteenth 
day of March, 1912, Petty executed his deed of assignment for the 
benefit of his creditors. This was unnecessary, if it was done for the 
benefit of all his creditors, because the bankruptcy proceedings would 
have accomplished that purpose. The bankruptcy proceedings were 
discontinued on May 13th, 1912. The result was, by this combined 
proceeding of the receiver and Petty, that the judgments, which, under 
the bankruptcy proceedings, were void, became, by its discontinuance 
and by Petty’s deed of assignment, liens upon the latter’s property. 
Petty actively put life into what would have been void judgments, and 
thus procured or suffered a “lien or incumbrance to be placed or ac- 
quired thereon by legal process or otherwise, with a view to giving a 
preference” to the receiver. 

It was Petty’s deed of assignment that stopped the bankruptcy 
proceedings and perfected the receiver’s lien of his judgments upon 
Petty’s property, which was impossible under the bankruptcy proceed- 
ings, and, in that way, procured a preference for the receiver over his 
other creditors. Petty’s deed of assignment defeated some of his 
creditors from getting an equal distribution of his estate under the 
bankrupt law. It acted as a fraud upon them. 

The next inquiry is, was this done “in contemplation of making 
a general assignment?” There are cases to the effect that circum- 
stances, not the actual intent of the debtor at the time of the trans- 
action, being such as to make his insolvency a probable or inevitable 
event, constitute a sufficient contemplation of insolvency. Gibson v. 
Bontts, 4 M. & G. 169; Gibson v. Muskett, 4 M. & G. 160; Aldred v. 
Constable, 4 Ad. & El., N. S. 674; Pirie v. Trust Co., 182 U. S. 438; 
Wilson Bros. v. Nelson, 183, U. S. 191. Other cases hold that actual 
insolvency must be contemplated by the debtor at the time of the 
transaction. Buckingham v. McLain, Assignee, 13 How, 167; In Re- 
Craft, No. 3316 Fed. Cas. S. C. 2 Ben. 214, affirmed 6 Blatch 177. 

An early Massachusetts statute declared that if the debtor gives 
a preference to any creditor, if made in contemplation of becoming in- 
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solvent and becoming discharged under the provision of the statute, 
such preference shall be void. The Supreme Court of Massachusetts 
in Gorham & Another v. Sterns, 1 Met. 366, 368, held under that 
statute that “it is the intentional unjust preference of one creditor to 
the other, after the debtor has the purpose of availing himself of the 
benefits of the statute, that renders such preference void.” In Whipple 
v. Bond, 41 N. R. 203, 204, the same Court held that this law was 
changed by St. 1841, C. 124, Sec. 3. Bolster v. Graves 75 N. R. 715. 

The United States Supreme Court, in its opinion in the case cf 
Buckingham v. McLain, Assignee, 13 How. 151, where the phrase 
“in contemplation of bankruptcy” is considered, said: “In constru- 
ing a similar clause in the English Bankrupt Law, there have been 
conflicting decisions. It has been held that contemplation of a state 
of insolvency was sufficient,” citing cases, “but both the earlier and 
later decisions were otherwise, and, in our judgment, they contain 
the sounder rule,” citing cases. On page 170, the Court remarks that, 
“though a competent witness for the appellants on the question of his 
own intent, and able to give decisive evidence, if believed, he has not 
been examined, nor is there any evidence in the record to control the 
strong presumption that the purpose he executed on the 22nd day of 
May by filing his petition, existed in his mind, fifty days before, when 
his circumstances were the same, and the inducement to take advantage 
of the Act were as great as at the time he actually attempted to do so.” 
Toof v. Martin, 13 Wall 40; Book 20, L. C. P. Co. 483, under Head 2. 

In Wager v. Hall, 16 Wall 584, Book 21, L. C. P. Co. 506, the Court 
said: “All experience shows that positive proof of fraudulent acts 
between debtor and creditor, is not generally to be expected, and it 
is for that reason, among others, that the law allows, in such contro- 
versies, a resort to circumstances as the means of ascertaining the 
truth, and the rule of evidence is well settled that circumstances al- 
together inconclusive, if separately considered, may, by their number 
and joint operation, especially when corroborated by moral coinci- 
dences, be sufficient to constitute conclusive proof.” It is plain that 
the receiver’s discontinuance of the bankrupt proceedings, and Mr. 
Petty’s assignment, were to create a preference and to defeat the 
operation of the Bankrupt Act. The above case of Buckingham v. 
McClain, as cited, is particularly applicable to this case. 

Robert M. Petty was not sworn on the question of his own intent 
in letting the judgments be entered by the receiver. The deed of 
assignment was executed, in the case of one judgment, a week, and of 
the four other judgments, two weeks after their entry. The circum- 
stances were the same when he signed the deed of assignment as when 
the five judgments were entered, and the inducement to take ad- 
vantage of the Act was as great when the judgments were entered as 
at the time he attempted to do so. There is no evidence in the case 
to control the strong presumption that the purpose he executed on the 
15th day of March, 1912, existed in his mind on the 27th day of 
February, 1912. The circumstances show the intent on February 
27, 1912. 

I must hold that Robert M. Petty, when the judgments were 
entered, was in contemplation of making a general assignment, with 
the view of preferring the judgments creditor. 
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The next question that confronts us: Did the judgment creditor 
have reasonable cause to believe that Robert M. Petty, at the time of 
entering the judgments, was insolvent, and contemplated making a 
general assignment? The agent of the Comptroller of the Currency 
made an examination of the records, papers and books of the bank 
from which he ascertained the bank’s insolvency, and, upon his report, 
the Comptroller caused the doors of the bank to be closed and ap- 
pointed a receiver, whose duty, as such receiver, it was to make a full 
and complete examination of the affairs of the bank for the purpose of 
winding up its business. 

The doors of the bank were closed, and the receiver assumed con- 
trol over its business affairs in November, 1911. Mr. Petty’s in- 
debtedness to the bank when the receiver took possession was 
$168,282.22. The total amount of Mr. Petty’s real and personal estate 
was about fourteen thousand dollars, and the amount for which the 
receiver took judgments against Mr. Petty was about fourteen thou- 
sand dollars, just enough to take all of Mr. Petty’s estate, after allow- 
ing for the expense of settling the estate, leaving nothing for his other 
creditors. 

In Coburn v. Proctor & Another, 15 Gray 38, the Court said: 
“The only inquiry which, under the statute, was relevant to the issue 
was whether the defendants had reasonable cause to believe the debtor 
insolvent, that is, whether, in view of all the facts and circumstances 
which were known to the defendants concerning the business and 
pecuniary condition of the debtor, in connection with the time and 
mode of the transfer of the property taken, they, as reasonable men, 
acting with ordinary prudence, sagacity and discretion, had good 
ground to believe that the debtor was insolvent.” 

The rule laid down by the United States Supreme Court in 
Wager v. Hall, Book 21, L. C. P. Co, 506 (16 Wall 584), is: “If it ap- 
pear that the debtor was in fact insolvent, as alleged, and the means 
of knowledge were at hand, and that such facts and circumstances 
were known to the grantee as were clearly sufficient to put a person 
of ordinary prudence and discretion upon inquiry, it is well settled 
that it would be his duty to make all such reasonable inquiries to 
ascertain the true state of the case . . . and if they fail to in- 
vestigate when put upon inquiry, they are chargeable with all the 
knowledge which it is reasonable to suppose they would have acquired 
if they had performed their duty in that regard.” Tiffany v. Lucas, 
15 Wall 410 (Book 21, L. C. P. Co. 198). It was the receiver’s duty 
to examine the affairs of the insolvent bank to ascertain who were 
indebted to the bank and in what sums, and generally to ascertain 
its assets and liabilities. He had from November, 1911, to February, 
1912, to examine the records, books and papers of the bank. The 
fact that the receiver brought the suit against Petty shows that the 
receiver knew he could not pay such indebtedness and, in fact, any of 
his large indebtedness. The receiver held Petty’s commercial paper, 
past due and unpaid. He brought suits upon some of this indebted- 
ness and knew it was not paid before judgments were entered. 

Sufficient is shown to satisfy the Court that the receiver who had 
charge of the affairs of the insolvent bank knew that Petty was 
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insolvent, and the Court must hold that the receiver, Mr. Tillinghast, 
had reasonable cause to believe (when such a state of facts was 
brought to his notice in respect to Petty’s affairs and pecuniary con- 
dition, as would have led a prudent business man to the conclusion) 
that Petty could not meet his obligations as they matured in the 
ordinary course of business, and that he was insolvent. Horton v. 
Bamford, 79 N. J. E. 356. The statute to defeat the judgments does 
not require that the creditor should have absolute knowledge on the 
point, nor even that he should, in fact, have any belief on the subject. 
Toof v. Martin, 13 Wall 40; Merchants Nat. Bank v. Cooke, 95 U. 
S. 342. 

Had the receiver reasonable cause to believe also that Petty con- 
templated making a general assignment? 

In Toof v. Martin, last cited, Justice Field, in delivering the 
opinion of the Court said: “It is a general principle that every one 
must be presumed to intend the necessary consequences of his acts. 
The transfer, in any case, by a debtor, of a large portion of his 
property, while he is insolvent, to one creditor, without making pro- 
vision for an equal distribution of its proceeds to all his creditors, 
necessarily operates as a preference to him, and must be taken as con- 
clusive evidence that preference was intended, unless the debtor can 
show that he was, at the time, ignorant of his insolvency, and that 
his affairs were such that he could reasonably expect to pay all his 
debts. The burden of proof is upon him in such a case, and not 
upon the assignee or contestant in bankruptcy.” 

In this case the judgments would take all of Petty’s property. 
It is difficult to see much distinction in a transfer of property of the 
debtor, as in this case, between judgments and a conveyance. Both 
have the same result, payment of a particular creditor by an insolvent, 
in preference to his general creditors. 

In this case a petition was filed by some of Petty’s creditors in 
the UL. S. District Court for New Jersey to have him adjudged a bank- 
rupt, on the 13th day of February, 1912. ‘Twelve days later, on the 
27th day of February, 1912, the four judgments of the receiver were 
entered against Petty, and one judgment was entered eleven days 
later, on March 8, 1912. ‘The general assignment for the benefit of 
creditors by Petty was made on March 15th, 1912. The summons 
in three suits, upon which the judgments were obtained, bear the 
test of February 13, 1912, the day the petition in bankruptcy was 
filed. Another summons is tested on February 12, and another 
February 23, 1912. The bankruptcy proceeding was dismissed May 
13, 1912. The bringing of the first suits and the filing of the petition 
in bankruptcy occurred on the same day, while the dismissal of the 
petition in bankruptcy was entered after the lien by the judgments 
against Petty’s property had been perfected by the receiver. It is 
apparent that the petitioner in bankruptcy was satisfied, by what had 
occurred meanwhile, to have his petition dismissed. It was to the 
receiver's interest, because he had judgments to cover Petty’s entire 
property, but it was against the interest of the other creditors, because 
they would get nothing. 
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In bankruptcy proceedings the judgment creditor in this case 
would have no preference over the common creditor, because the 
judgments under the United States Bankrupt Law of 1898, Sec. 67f, 
were null and void by force of the statute. Loveland on Proceed- 
ings in Bankruptcy (2d Ed) 567; Empire State Trust Co. v. Trustees 
&c. (N. J.), 60 Atl. Rep. 940. The inference, I think, is justifiable 
that the receiver and Petty were operating in unison after the filing 
of the petition and issuing the summons. 

Had the receiver reasonable cause to believe that Petty was in- 
solvent and in contemplation of making a general assignment? 

The receiver was a competent witness for himself in determining 
whether, when the judgments were entered, he had reasonable cause 
to believe that Petty was insolvent and in contemplation of making 
a general assignment, a matter so closely connected with the per- 
sonal understanding and knowledge of the receiver, who was able 
to give decisive evidence, if believed, but has not been examined, 
nor is there any evidence in the case to control the strong presump- 
tion that the receiver had reasonable cause to believe, at the time 
of the entry of the judgments, that Petty was insolvent and in con- 
templation of making a general assignment. 

The entry of the receiver's judgments and the assignment for the 
benefit of creditors, occurring between the filing of the petition in 
bankruptcy and its discontinuance, was a plain and palpable fraud 
upon the Bankrupt Act, for the purpose of preferring the receiver as a 
creditor, and was a fraud upon Petty’s other creditors, in the method 
employed by the receiver in his use of the Bankrupt Law to their 
injury. The receiver consented to the sale of Petty’s real estate by 
the assignee under a stipulation that the proceeds of sale should be 
held by the assignee with the receiver’s priority in no way impaired, 
so far as his judgment rights, whatever they are, were concerned. 
Moore v. Williamson, 44 N. J. E. 496. 

I will make an order setting aside the five judgments of the 
receiver against Robert M. Petty, entered in the Warren county 
Circuit Court as a preferred claim, for the reasons stated in the above 
opinion, and will allow the claim filed with the assignee as a com- 
mon creditor’s claim. 





(State Board of Equal'zation of Taxes, November, 1914). 
Taxation— Exemption of Cemetcries— Borough Ordinance Establishing Cemetery. 
In the matter of the application of the Roman Catholic Diocese 
of Newark, for the cancellation of the tax assessment for the year 1913, 
on property situate in the borough of North Arlington, county of 
Bergen and State of New Jersey. 


Mr. William J. Kearns for petitioner. 
Mr. Addison Ely for respondent. 


THE BOARD (Memorandum by Mr. Jess): This is an appeal 
from an assessment of $60,000 upon 200 acres of land situate in the 
borough of North Arlington, in Bergen county. The owner of the 
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land is the Roman Catholic Diocese of Newark. The appellant con- 
tends that the land was acquired for ultimate use as a cemetery, and 
is being put into condition for such use. The property consists of 
two tracts, one of about 125 acres, comprised in the original purchase 
in 1907, and the other of about 75 acres acquired in 1909. The assess- 
ment under review covers all of this land with the exception of about 
three-fourths of an acre which was exempted, apparently on the 
theory that any portion of the land actually occupied by graves could 
not be subjected to taxation. One plot of the land involved, 50 feet 
by 100 feet, another, 30 feet by 35 feet, and another, not described 
or located, are said to contain graves. One witness for the borough 
placed the number of these at 95, while the appellant’s testimony 
showed that 188 interments had been made. The bulk of these 
actually took place several years ago, and it was definitely testified 
that only 8 were made in 1912. 

The General Tax Act, section 3, paragraph 6, exempts “grave- 
yards not exceeding ten acres of ground, cemeteries and buildings for 
cemetery use erected thereon.” 

The question to be decided is whether the land for which ex- 
emption is claimed is a cemetery within the meaning of the Tax Act. 

To come within the contemplation of this Act, according to our 
view, a cemetery is a place set apart and used for the burial of the 
dead by a corporation authorized to own and conduct a cemetery in 
a location consented to and approved in the manner prescribed by law. 
The appellant undoubtedly intends to devote the land in question to 
cemetery use. That it has not yet been devoted to that use is equally 
clear. A purchase of land for cemetery purposes, even when followed 
by the preparation of such land for that use, is not, in our opinion, 
sufficient to entitle it to exemption from taxation. The test is not 
whether, by a liberal construction of the law, we can grant immunity 
from taxation, but whether, by a strict construction, the property 
affected comes plainly within the exempting provisions of the statute. 
In this case we are asked to set aside an assessment of $60,000 on 200 
acres of land. This is almost one-fifth of the total area of the taxing 
district, and represents more than one-thirteenth of its total valuation. 
While this fact is in no sense determinative of the question to be de- 
cided, it is important as indicating the necessity for strictly applying 
the rule that every doubt shall be resolved in favor of the validity of 
the tax. 

It is manifest from the testimony that, at the time of the assess- 
ment complained of, the land involved was not used as a cemetery. 
Father Ryan, who is in charge of the property, testified that in 1913 
“it was then, of course, almost completed, the construction of this 
rough land and the cemetery land . . . . The contractors had 
not handed it to us formally, but they tell us their work is finished, 
and we are inspecting it and seeing that everything is done properly, 
and we will bury bodies there—more of them in the future than we 
have in the past, I suppose.” 

Single graves have been sold, but no lots or plots have been dis- 
posed of, and prices have not been fixed upon them. The evidence 
satisfies us that, at the time of the assessment under review, the land 
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was being prepared for, but was not in use as, a cemetery. The in- 
terments that had taken place were not, in our judgment, sufficient 
in themselves to give to the entire tract of more than 200 acres of land 
the cemetery qualification required by the Tax Act. 

A further test which must be applied, in accordance with our 
definition of a cemetery, is whether the land in question is owned by 
a corporation organized under the Cemetery Act. The land was ac- 
quired originally by the Roman Catholic Diocese of Newark, under 
the Act to incorporate associations not for pecuniary profit. The ap- 
pellant again incorporated in 1908 under Chapter 165, Laws of 1908, 
entitled “A supplement to an act entitled ‘An Act to incorporate trus- 
tees of religious societies.’”’ A consent as provided in section 8 of 
this supplement was executed for the purpose of transferring all 
property and franchises of the old corporation to the new. Section 
3 of this supplement prescribes the rights and powers of the cor- 
poration, among which is the right to acquire and use “cemeteries or 
burying places and any lands, tenements and hereditaments suitable 
for any or all of said purposes.” In 1909 the corporation passed a 
resolution to take advantage of Chapter 271, Laws of 1909, to enlarge 
its land holdings by the addition thereto of about 75 acres. 

The Legislature has passed a specific Act authorizing the in- 
a of cemetery associations, and regulating cemeteries. C. S. 
Vol. 1, p. 372. It would appear to be the legislative policy that asso- 
pera purposing to engage in a cemetery business should be incor- 
porated under this Act, and be subject to its provisions intended to 
safeguard the public interest. The decided trend of judicial decisions 
in New Jersey supports this view. Richards v. Dover, 32 Vr. 400; 
Domestic Telegraph and Telephone Company v. Newark, 20 Vr. 344: 
Montclair Military Academy v. Assessors, 35 Vr. 516. Certainly there 
can be no doubt that the Act cited is applicable to all cemeteries, so 
far as its regulative provisions are concerned. One of these pro- 
visions is that it shall not be lawful to locate any new cemetery or 
burying ground, or to enlarge any cemetery or burying ground with- 
out the consent and approval of the governing board or body and 
board of health of the municipality in which it is proposed to locate 
or enlarge such cemetery. The decision of the local body is subject 
to appeal to the State Board of Health, and to the Supreme Court. 
There can be no question that this requirement is a condition precedent 
to the location of a new, or the enlargement of an existing, cemetery. 
It follows, therefore, that, as to any particular tract of land for which 
exemption from taxation is sought on the ground that it is a ceme- 
tery, an essential inquiry is whether the requisite statutory consent 
has been given to the use of such land for cemetery purposes. In order 
that it may enjoy immunity from the common tax burden, a cemetery 
must be not only a place set apart for the burial of the dead, but it 
must be a place whose location has been consented to and approved 
by the agents of the State designated by the Legislature for that pur- 
pose. The appellant contends that the statutory consent and approva! 
were granted as to the land in question. The minutes of the Borough 
Council of the borough of North Arlington and of the local board of 
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health were produced in evidence in support of this claim. These 
minutes show that, at a meeting of the Borough Council held on De- 
cember 16th, 1908, “the ordinance of the Roman Catholic Diocese,” 
was passed. Neither the title of the ordinance nor any of its pro- 
visions are set forth. The minutes also show that, at the same meet- 
ing, an ordinance was adopted “‘to execute agreement with the Diocese 
and to provide for sidewalk and sewer.” The minutes of the borough 
board of health also show the passage of ordinances granting the board's 
consent and approval to the location of the proposed cemetery, and 
to the execution of an agreement providing for the construction of a 
sewer and sidewalks. The agreement referred to in the minutes has 
not been produced before this Board, but, from statements made at 
the hearing, we gathered the impression that it was in the nature of 
an inducement to the passage of the ordinance. We do not see how 
any such agreement could affect the question raised on this appeal. 
There was also a failure, however, to produce the ordinances mentioned 
in the minutes. This, it seems to us, is fatal to the case of the appel- 
lant. In Schinkel et al. v. Mayor and Council of the Borough of Fatr- 
view (69 Atl. 313), the Supreme Court held that the granting of con- 
sent by the Council of a borough to the location of a cemetery must 
be by ordinance. In the case under review we are unable to find from 
the evidence that this requirement was complied with. It is true that 
the minutes of Council show that an ordinance was passed by that 
body, but the ordinance itself does not appear in the minutes. More- 
over, the passage of an ordinance by Council is only one of the essen- 
tials to its validity. The Borough Act requires that, before it shall 
have the force and effect of a municipal enactment, it must be pre- 
sented to the Mayor for his action within five days after its passage. 
He may either approve and sign it, or, if he disapproves, return it to 
Council with his objections thereto in writing. The Council may then, 
by a two-thirds vote, pass the ordinance over his veto. If the Mayor 
fails to return the ordinance within five days after he receives it, it 
takes effect in like manner as iif he had signed it. Laws of 1897, page 
285, sec. 27. 

It is well settled that a literal compliance with this provision of 
the statute is requisite to the validity of an ordinance. The State v. 
Newark, 25 N. J. L. 399; The State v. Jersey City, 30 N. J. L. 148; 
Hendrickson v. Borough of Point Pleasant, 60 N. J. L. 535. 

The conclusion we reach upon this point is not based upon any 
question which might be raised as to the regularity of the proceed- 
ings of the Borough Council, but is founded upon the failure to 
produce or prove the existence of an ordinance essential to the 
establishment of a cemetery. It is denied by the appellee that any 
such ordinance exists. 

As to the enlargement of the appellant’s holdings in 1909 by 
the addition of a 75-acre tract of land, there is no pretence of any 
consent thereto and approval thereof by the governing body and local 
board of health. This addition was made under Chapter 271, Laws 
of 1909, which requires the filing of a map of the additional lands 
acquired in the offices of the clerk of the municipality, its board of 
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health and of the State Board of Health, as maps of newly located 
cemeteries or burying grounds are required to be filed. This Act 
does not in terms amend or supplement the Cemetery Act, but is 
an independent statute entitled “An Act concerning cemeteries.” It 
repeals inconsistent legislation, but, in our opinion, does not there- 
by abrogate the requirement of the earlier statute, that the location 
or enlargement of a cemetery must be consented to and approved 


by the designated bodies. 


If this view be correct, then the 75-acre 


plot would be taxable, even though the original tract of 125 acres 


were entitled to exemption. 


ever, the assessment upon the entire area should stand. 


therefore is dismissed. 


lor the reasons we have set forth, how- 


The appeal 
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STATE NOTES. 


Mr. Thomas L. Raymond, of 
Newark, was elected to the office 
of Mayor of that city at the last 
election. Early in December he 
was given a testimonial dinner in 
the Palace Hall ball room in that 
city, at which, although a stormy 
night, nearly 1,000 men attended. 
He received a magnificent tribute 
and is expected to do great things 
for Newark. 

Mayor-elect Raymond, of New- 
ark, has announced that Mr. 
Spaulder Frazer will be appointed 
city counsel in place of Mr. James 
R. Nugent, who retires with the 
outgoing administration. 

Hon. Azariah M. Beekman, of 
Somerville, the Speaker of the 
House of Assembly last winter, 
has been appointed Legislative 
Adviser and Bill Examiner by 
Attorney-General Westcott. 

At the recent sitting of the 
Court of Pardons of this State 270 
cases were passed upon. 

The firm of Bolte & Sooy in 
Atlantic City has been changed to 
that of Bolte, Sooy & Gill, Mr. H. 
W. Gill having entered this law 
firm. 





WAR TAXES IN FORCE. 


All those provisions of the 
Federal tax law which did not go 


into effect immediately on its 
passage a month or more ago be- 
came effective December Ist. 
These provisions include the tax 
imposed on all places of amuse- 
ment, on stocks, bonds, com- 
mercial paper, telephone and 
telegraph messages and sleeping 
car tickets. 

The following are the adhesive 
stamp taxes in effect, aside from 
the tobacco taxes: 

Bonds, debentures, certifi- 

cates of indebtedness by 

any association, com- 

pany or corporation, new 

issues, $100 par value, 

$0.05 
Sales or agreements to sell 
stocks, $100 par value, 


Agreement of 
products or merchandise 
on exchanges, each $100 
Promissory notes, except 
bank notes for circula- 
tion and renewal, each 


Telegraph and telephone 
- companies, each message 
over 1l5c 
Senders of 

telephone messages over 


telegraph or 
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Certificates of profits of 
corporation, etc. and 
transfers thereof, face 
value each $100......... 

Damage certificates, etc... 

Other certificates not 
otherwise specified...... 

Broker’s note of memo, of 
sale 

Deeds of realty transfers 
valued between $100 and 
$500 
Do, for each $500 or frac- 
tion exceeding $500 in 
value 

Custom House entries of 
goods, $100 value 
Do, $100 to $500 value... 
Do, exceeding $500 value 

Custom House entries for 
withdrawal of goods.... 

Insurance of property, new 
or renewed policies, each 


Insurance policies or bond 
of nature of indemnity 
for loss, etc., each $1... 

Steamship passage tickets 
to foreign ports, up to 


Do, costing from $30 to 


Do, costing over $60.... 
(Passage tickets costing 
$10 or less exempt). 

Perfumery, cosmetics, etc., 
vaseline, hair dyes, tooth 
washes, graded in value 
from 5c. to 15c. for each 
Be. o6c ened erenesdeeeen ss 
Do, values from 15c. to 
Ms Awunsaceomesuerens 
Do, each additional 25c. 
value 

Chewing gum, etc., each $1 
retail value 

Voting powers or proxies. 

Power of attorney to con- 
vey real estate, etc 

Protest of notes, etc., each 


1.00 


3.00 
5.00 


01% 
00% 
005% 


04 
04 
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Palace or parlor car seat 
and sleeping berth, to be 
paid by company, each. . 


O1 





FRANCHISE TAXES FOR 1914, 


Taxes amounting to $1,465,- 
584.18 have been levied by the 
State Board of Assessors against 
320 corporations and five indi- 
viduals subject to taxation under 
the municipal franchise tax act. 
This is an increase of $95,429.24 
over the corresponding tax as- 
sessed against corporations hold- 
ing public franchises in 1913. 

The tax is levied on gross re- 
ceipts aggregating $49,303,492.69. 
The Public Service Corporation 
will pay seventy-two per cent. of 
the total tax, or $1,059,304.24. 

The gross receipts and taxes as 
apportioned among the various 
classes of corporations are as fol- 
lows: 

Thirty-three street railways, 
gross receipts $15,983,813.13, tax 
$799,190.62. 

One hundred and_ fourteen 
water companies, gross receipts 
$3,899,007.43, tax $77,980.11. 

One hundred and seventeen gas 
and electric light companies, gross 
receipts $21,816,491.73, tax $436,- 
329.84. 

Forty-two telephone and tele- 
graph companies, gross receipts 
$7,289,067.84, tax $145,781.35. 

Four district telegraph messen- 
ger companies, gross receipts 
$72,064.94, tax $1,441.30. 

Fifteen sewer and pipe line 
companies, gross receipts $243,- 
047.62, tax $4,860.06. 





THE RUNKLE WILL CASE. 


The Runkle will case, the opin- 
ion of which was published in our 
last issue, is to be carried up to 
the higher courts. The fees al- 
lowed in the Essex Orphans’ 
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Court to the lawyers engaged 
totalled $23,100, and the expenses 
allowed were $2,468.74. 

Mr. Griggs and Mr. Robert H. 
McCarter, counsel for William E. 
R. Smith, who was removed as 
executor by Judge Martin’s de- 
cree, were each awarded $8,000 
as their compensation. These 
lawyers were chief of counsel of 
the opposing sides. 





NEW JERSEY BAR EXAMINATIONS 
NOVEMBER TERM, 1914. 


ATTORNEYS’ QUESTIONS. 


1. The Legislature passed an 
act granting to the Trenton Gas 
Company the exclusive privilege 
of furnishing gas to the citizens 
of Trenton. Was the act con- 
stitutional ? 

2. A died intestate owning real 
estate, leaving a half-brother and 
a brother of the whole blood. To 
whom did the real estate descend? 

53. A made a will in 1890, leav- 
ing all his real estate to his sons 
B and C, their heirs and assigns 
forever. In 1900 he died without 
changing his will. In 1895 a 
child was born to him. Has it 
any interest in his real estate? 

4. A made a contract with B 
to purchase certain goods to be 
delivered in installments. B 
failed to make delivery of the first 
installment at the time agreed. 
A then notified B that he re- 
scinded the contract, but B im- 
mediately offered to comply with 
his contract of delivery. Could 
A rescind the entire contract? 

5. A constable who had levied 
upon goods and left them with B 
for safe keeping sued B for the 
same. B’s defense was that since 
the goods had been left with him 
they had been sold to him by a 
person claiming to own them. 
Was it a valid defense? 
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6. A agreed to purchase certain 
goods from B, payment to be 
made in personal property, name- 
ly, hardware. After the delivery 
of the goods A tendered B the 
hardware. B refused to accept 
anything but money, and sued A 
for the price of the goods. The 
defense of A was the agreement. 
Was it a valid defense? 

7. A purchased certain goods of 
B. Before delivery A had not 
examined them, but upon delivery 
did so, and found them to be not 
in conformity with the contract. 
He immediately notified B there- 
of, who at once commenced suit 
for the contract price. A pleaded 
non-acceptance. Under the above 
statement was such defense ad- 
missible? 

8. A made a contract in writing 
to manufacture for, and deliver to, 
B certain goods within a specified 
time. Before that time expired, 
A agreed with B verbally to en- 
large the time for delivery. B re- 
fused, however, to accept the 
goods, claiming that the contract 
being in writing could not be 
varied verbally. Is his conten- 
tion valid? 

9. A, with his consent, was held 
out as a partner, although he was 
not. B sold goods to the firm not 
knowing that A was so holding 
himself out, but believing that 
two other persons constituted 
the firm. Is A liable to B for the 
price of said goods? 

10. A, falsely representing him- 
self as the agent of B, obtained 
castings from C, which were after- 
wards set up in B’s foundry and 
used by him, knowing that they 
had been so obtained. B denied 
the agency. Is B liable in a suit 
brought by C against him for the 
price of the castings? 

11. A certificate of indebted- 
ness contained a promise to pay a 
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certain sum, at the option of the 
payee at any time within one 
year. Was it negotiable? 

12. A died, leaving a will by 
which he left his property to his 
three children, B, C and D. B 
died during his father’s lifetime, 
leaving two sons. C died during 
his father’s lifetime, leaving a 
widow but no issue. D survived 
his father. How should the 
property be divided? 

13. What is the meaning of the 
“widow’s quarantine ?” 

14. The X and Y corporations 
were merged under the name of 
the W Company. The new com- 
pany in the course of its business 
executed a mortgage to D. At 
the end of a year the mortgage 
being unpaid, D started fore- 
closure. Some of the stock- 
holders of the former X Company 
applied to the Court of Chancery 


for an injunction restraining the 
foreclosure on the ground of cer- 
tain irregularities in the merger. 
Should they succeed? 

15. A and B entered into a con- 
tract for the sale of land which 


B refused to perform. Explain 
the difference between the legal 
and equitable relief which A 
might obtain? 

16. A borrowed money and 
gave his bond and mortgage on 
his homestead for the debt. At 
his death the widow (who had 
joined in the mortgage) desired to 
have the mortgage paid by the 
executor out of the personal as- 
sets. The executor claimed that 
it was better for the estate to have 
the mortgage foreclosed. (A) 
Can the widow compel the ex- 
ecutor to follow her wishes? (B) 
What equitable principle is here 
involved? 

17. A purchased a farm from B 
on B’s assurance that there was 
no marsh land on the property. 
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A walked over the farm before 
buying it. It appeared that there 
were in reality seven acres of 
marsh land on the farm. Can A 
recover for the false representa- 
tions made to him? 

18. An owner of real estate en- 
gaged a contractor to remove 
rock from his premises by blast- 
ing. In doing so the contractor, 
through negligence, injured the 
house of A. Who is liable? 

19. A police officer of the town 
of X arrested B without warrant 
and without any cause. B sued 
the officer and the town jointly. 
Can he recover? 

20. Credit was given to A in 
ignorance of the fact that he was 
agent of B. On the disclosure of 
the principal, whom may the 
creditor hold? 

21. The Married Women’s Act 
makes a wife liable upon con- 
tracts made by her. Upon what 
theory is the husband liable for 
debts contracted by the wife her- 
self for her own clothing? 

22. A corporation was adjudged 
insolvent under the Corporation 
Act, and a receiver appointed. 
Did the title to the property of the 
corporation remain in it? 

23. Explain the meaning of the 
term “Res gestae” in the law of 
evidence, and give an illustration 
of its application. 

24. A contracted in writing to 
build a wooden fence for a fixed 
price around B’s lot. Afterwards 
A and B agreed verbally to make 
a stone (instead of a wooden) 
fence for a different price. In an 
action for the latter price B ob- 
jected to proof of the verbal 
agreement on the ground that it 
varied from the written contract. 
Is the objection good? 

25. Plaintiff sued on two 
counts. The first was upon a 
building contract for the price; 
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the second was for false and 
fraudulent representations in a 
transaction not connected with 
the first cause of action. The de- 
fendant thought that these two 
causes of action could not con- 
veniently be tried together. What 
remedy had he? 

26. In an action upon tort, may 
defendant counterclaim an equi- 
table cause of action? 

27. Judgment against defend- 
ant in a criminal action was en- 
tered. Another judgment was 
entered against him in a civil ac- 
tion. What is the first step to be 
taken by him in each case, in or- 
der to have the judgment reversed 
for errors? 

28. In a suit in Chancery to 
foreclose a mortgage, the bill 
showed that title to the mort- 
gaged land was in A and B, but 
process was prayed against A 
only. How may defendant raise 
this objection? 

29. A delivered a deed for land 
to B, and at the same time B de- 
livered to A a check for the price. 
The check was bad. A wishes to 
rescind the contract and set aside 
the deed on the ground of fraud, 
or, if he cannot prove the fraud, 
he wishes to fasten a lien for the 
price upon the land. How should 
the prayer of the bill of complaint 
be framed for this purpose? 

30. What is a “rehearing” in 
equity practice? Distinguish it 
from an appeal. 

Counsetor’s Questions. 

1. The City of M was incor- 
porated in 1871 by a special act. 
In 1895 an act was passed by the 
Legislature entitled “An act 
respecting cities,” containing a 
provision purporting to apply to 
all cities except the city of M. Is 
this provision valid? 

2. M, a woman, was married to 
A, by whom she had two children, 
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Upon her death she left a will by 
which she cut her husband out of 
any participation in her estate, 
leaving it ajl to her two children. 
Has the husband any interest in 
her real estate? 

3. A died intestate, leaving real 
estate. He had three children, B, 
C, and D. B,a son, died prior to 
the father, leaving a widow and 
one child. C, a daughter, died 
subsequent to the father, leaving 
a husband and one child, the son 
of said husband. DPD is still living. 
What interest have these persons 
respectively in his real estate? 

4, State what acts are necessary 
to make a rescission of a contract 
for the sale of goods? 

5. An executor placed $500 in 
the hands of H to pay a legacy. 
H accepted the trust and acknowl- 
edged himself a debtor to the 
amount received. Is he liable in 
a suit instituted by the legatee 
against him? 

6. A made a verbal contract 
with B to sell him certain 
goods, of the value of $800, which 
were to be manufactured espe- 
cially for the buyer. When man- 
ufactured, the buyer refused to ac- 
cept them, alleging that the con- 
tract should have been in writing. 
Can A enforce the contract? 

7. A made a contract in New 
Jersey for the sale of goods of the 
value of $600, situate and to be 
delivered in Pennsylvania. Upon 
a suit brought thereon in Penn- 
sylvania, the defendant insisted 
that the statute of frauds of New 
Jersey should control the contract. 
Was his contention valid? 

8. A purchased from B seed, 
which B warranted to be red-top 
turnip seed, but which, upon be- 
ing sowed, turned out to be of 
another and inferior kind. A 
suffered a loss thereby. Ina suit 
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against B by A, what is the 
measure of A’s damages? 

9. The firm A & B agreed to 
pay C wages to be measured by a 
proportion of the profits. Does 
this agreement constitute C a 
partner? 

10. A constituted B his special 
agent to sell a horse. B warranted 
the horse to be sound. The horse 
soon died from a disease which he 
had when sold. In a suit for the 
price, could the purchaser set up 
the warranty of the agent? 

11. A note dated in New York 
and made payable in New York 
was made in New Jersey by A, a 
resident of New Jersey. What 
law governs? 

12. A called two friends into his 
office and produced a paper, say- 
ing, “I made and signed this will 
yesterday. Will you sign it as 
witnesses?” They both did so in 
his presence, at the same time. 
Does this constitute a valid execu- 
tion? 

13. Pending a contest over the 
probate of a will, it became neces- 
sary that the personal property of 
the estate should be collected and 
conserved. How may authority 
be conferred to do so? 

14. X, an old woman, conveyed 
to her daughter all her property in 
return for an agreement by the 
daughter to support her, and the 
further consideration of love and 
affection. It appeared that she 
had been advised by a lawyer 
who was the counsel of the 
daughter, and to whom _ the 
daughter had sent her. Can the 
conveyance be set aside? 

15. A filed a bill in Chancery 
against a municipality alleging 
that he, as holder of certain 
municipal bonds, had obtained 
judgment thereon, but had failed 
to obtain satisfaction by process 


THE NEW JERSEY LAW JOURNAL. 


of mandamus. He prayed that the 
property of the municipality 
might be decreed to be sold to an 
amount necessary to satisfy his 
judgment. Was he entitled to 
relief? 

16. A, B and C agreed to divide 
between them the chattels which 
formed the assets of their partner- 
ship, and which were not ap- 
praiseable in money. A, later, 
declined to carry out the agree- 
ment. B and C brought suit for 
specific performance. A demurred 
on the ground that equity will 
never decree specific performance 
of chattels. Should the demurrer 
be sustained ? 

17. A bought stock in a mining 
company after false and material 
representations of facts affecting 
its value had been made to him 
by B, the company’s agent. The 
evidence showed that A did not 
rely upon B's representation, but 
made independent investigation of 
his own before buying. Can he 
recover damages for the deficit ? 

18. A, an invalid, was peculiarly 
susceptible to the noise of a 
church bell directly opposite his 
house, which sound was not ob- 
jectionable to other people. Can 
he maintain an action for suffer- 
ing caused by this noise? 

19. A cesspoo] was constructed 
by A on property which he sub- 
sequently rented. Owing to 
defective construction, offensive 
matter, deposited therein by his 
tenants, percolated through to ad- 
joining premises. Who is liable? 

20. An employer bonded his 
bookkeeper for the faithful per- 
formance of his duties as such. 
He subsequently imposed on him 
the duties of cashier, involving the 
control of all the cash of the busi- 
ness. On the embezzlement by 
the employee by means of fraudu- 
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lent entries as bookkeeper, is the 
surety liable? 

21. A husband’s cruel treatment 
of his wife caused her to leave 
him. He made no effort to induce 
her to return. After two years’ 
separation she sued for divorce on 
the ground of his desertion. 
Should she succeed? 

22. A corporation was organ- 
ized for the purpose of mining and 
refining ores. It mined ores 
profitably for many years, after 
which the directors, without con- 
sulting the stockholders, built and 
operated plants for refining ores. 
In the refining business the com- 
pany lost large sums. Are the 
directors liable personally for 
these losses on the ground that 
the stockholders did not authorize 
the refining business? 

23. The subscribing witness to 
a deed resided in another State. 
How may the deed be proved in a 
trial in New Jersey? 

24. In an action by a passenger 
for personal injuries caused by a 
collision between railway trains, 
plaintiff proved the collision and 
his damages and rested. Defend- 
ant moved for a nonsuit on the 
ground that there was no evidence 
of negligence by the defendant. 
Should the motion be granted? 

25. In an action on a note, the 
first defense in the answer stated 
that the note was forged. The 
second defense stated an accord 
and satisfaction. Plaintiff moved 
that defendant be ordered to elect 
which of these defenses he would 
prove and that the other defense 
be struck out on the ground of in- 
consistency. Should the motion 
be granted? 

26. Plaintiff brought suit upon 
a note before it was due. How 
should defendant avail himself of 
that defense? 
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27%. By what procedure may a 
party obtain inspection of docu- 
ments in an action at law? 

28. Complainant held a mort- 
gage made by A upon lot 1 and 
another mortgage made by B up- 
on lot 2. In one bill of complaint 
against A and B as defendants, 
complainant sought foreclosure of 
both these mortgages. Is the bill 
demurrable, and if so, on what 
ground? 

29. In a suit for specific per- 
formance the defendant owner of 
the land, conveyed it pending suit 
to X. Complainant wished to 
make X a party. How should he 
proceed to do so? 

30. A final decree, setting aside 
a conveyance of land, was made 
against a defendant and enrolled. 
He desired to attack the decree 
upon the ground that it had been 
obtained by fraud, in his absence 
and without his knowledge? 
What is his remedy? 





N. J. BAR ADMISSIONS, NOVEMBER 
TERM, 1914, 


The following were admitted 
as attorneys at the November 
term of the Supreme Court of 
this State: 

Newark. 


Babbage Lawrence W., 
Homer Zink, Essex bldg. 

Castelbaum, Harry, 738 Broad. 

Crissey, W. Clark, 434 Prudential 
bldg. 

Fast, Louis A., 164 Market. 

Greenbaum, William L., Scheuer 
bldg. 

Grossman, Harry, care Frederick 
Jay, 790 Broad. 

— Thomas B., Sheriff’s Of- 

ce. 

Kane, Thomas M., 23 Bergen St. 

Lipis, Mordecai L., 83 Court St. 

Miller, Benj. W., Essex bldg., 
Room 612. 


care 
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Pilch, Frederick H., Essex bldg. 

Randolph, Oliver, Metropolitan 
bldg. 

Schenck, Alexander T., 701 Pru- 
dential bldg. 

Scherer, Fred, 518 Union St. 

Shaw, Charles M., care Prudential 
Ins. Co. 

Vanderhoff, Irving M., 415 Union 
bldg. 

Woodhead, Wm. J., jr., 814 Essex 
bldg. 

Woolley, Frederick M., 520 Essex 
bldg. 

Jersey City. 

Kinkead, Robt. V., Commercial 
Trust. 

Milberg, Samuel, care Heyman & 
Heyman, Commercial Trust. 
Peterson, Ray A., 2787 Hudson 

Boulevard. 
Vredenburgh, Eugene H., 1 Ex- 
change Place. 
CamDEN. 
Boulton, Chas. N., care Davis & 
Davis. 
Furer, Jacob L., 346 Kaighn Ave. 
Gross, LeRoy C., 12 N. 7th. 
Haines, Frank H., 207 Market. 
Haines, Ralph Waldo, 17 Security 
Trust bldg. 
Jacobs, George H., care Wilson & 
Carr. 
McAdams, James V., care Bergen 
& Richman. 
Straw, Chas. S., Law bldg. 
Oruer Piaces. 
Tumen, Louis I., Asbury Park. 
Hanstein, Walter, Atlantic City, 
16 Law bldg. 
Smathers, W. H., Atlantic City, 
16 Law bldg. 
Gedney, Stanley L., jr., 
Orange. 
Rising, Herbert R., East Orange. 
Hueston, Thomas F., Elizabeth. 
Sauerwein, John G., Elizabeth. 
Tenney, Walter C., Elizabeth. 
Wurfel, Lester E., Elizabeth. 
Campora, Louis, 93 Nassau St., 
New York City. 


East 
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Simsarian, Dicran, 170 Broadway, 
New York City. 

Cohn, Morris M., 152 Market St., 
Paterson. 

MacLeod, Alex. M., 520 United 
Bank bldg. 

Quinn, John J., Red Bank. 

Bright, Robert, Anglesea. 

McGlennon, Philip F., East New- 
ark. 

Richenaker, Geo. H., Hackensack. 

Levenson, Abe D., Hoboken. 

Saenger, Carl, Irvington. 

James, W. Ludlow, Montclair. 

Powell, Clifford R., Mt. Holly. 

Downing, Charles T., Newton. 

Hirschberg, Saml. L., North Ber- 

en. 

Albert, Rose F., Orange. 

Miller, Brockholst K., Plainfield. 

Hickey, Thos. F., Somerville. 

Castellano, Francis A., jr., West 
New York. 

Packer, Donald J., Trenton. 
The following were admitted 

as counselors at the same term: 

Newark. 

Davimos, Harry T., Union bldg. 

Faughnan, John F., 164 Market. 

Fisch, Simon L., Essex bldg. 

Fischer, Paul M., Essex bldg. 

Hannoch, Herbert J., Essex bldg. 

Laddey, John V., Union bldg. 

Laible, George P., Essex bldg. 

Larkey, Barney, 763 Broad St. 

Moriarty, Edmond C., Essex bldg. 

McCarter, George W. C., Pru- 
dential bldg. 

Sandmeyer, William E., Essex 
bldg. 

Shoemaker, Robert 
bldg. 

Studer, Augustus C., jr., Pru- 
dential bldg. 

Wachenfeld, Wm. A., 786 Broad. 

Jersey Crry. 

Meaney, Thomas F., jr., 586 New- 
ark Ave. 

Pinneo, Edgar H., Commercial 
Trust. 


H., Union 





MISCELLANY. 


Watson, Commercial 


Trust. 


Ripley, 


CamDEN. 


Beckett, S. Huntley, Law bldg. 
Carroll, Walter R., 4th & Market 
Sts. 
Oruer PLtaces. 
DeTurck, James, Hackensack. 
Mackay, Howard, Hackensack. 
Hauser, William, Bloomfield. 
Bauer, Frederick E., West Ho- 
boken. 
Weelans, Charles H., Trenton. 





OBITUARIES. 


Mr. Joseru L. Munn. 


Mr. Joseph L. Munn, long 
known as a lawyer in the Oranges 
and in Newark, died on Novem- 
ber 29th. He had been seriously 
ill for ten days of cerebral 
hemorrhage, following a fall in 
his home. For a period of about 
two years he had been living in 
retirement, he then having suf- 
fered a stroke of paralysis from 
which he never fully recovered. 

Mr. Munn was born in East 
Orange, on the spot where his an- 
cestors had lived for generations, 
December 5, 1840. He was the 
son of Asa Berton Munn, a 
farmer. The earliest ancestor 
known of in America was Benja- 
min Mun, as the name was spelled 
at that time, of Hartford, Conn.., 
who fought in the Pequod War 
in 1637. 

After attending the public 
schools, Mr. Munn entered the 
Newark Academy from which he 
graduated, and at the age of 
eighteen became a freshman at 
Princeton. He was graduated 
from there with the class of 1862. 
Mr. Munn immediately took up 
the study of law, being registered 
as a clerk in the office of the late 
Amzi Dodd, then Vice-Chancellor. 
In June, 1865, he was admitted to 
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the Bar as an attorney and in No- 
vember, 1868, he became a coun- 
sellor. 

With the creation of the town- 
ship of East Orange in 1863, Mr. 
Munn became the first township 
clerk. He was the last survivor 
of the original officials and rode 
in the parade at the celebration 
of the city’s jubilee in 1913. He 
was clerk for only one year, but 
was appointed again in 1867 and 
served three years, when he be- 
came township counsel, succeed- 
ing his preceptor, Mr. Dodd, his 
place as clerk being taken by 
Judge Frederic Adams. The lat- 
ter supplanted Mr. Munn as coun- 
sel in 1870. In 1871 Mr. Munn 
was again appointed, serving un- 
til 1876, when Judge Adams once 
more took his place. Mr. Munn 
took the position again in 1878, 
serving until 1884. From that 
time until 1892 Albert P. Condit 
and Judge Adams were counsel, 
and then Mr, Munn served one 
year, giving way to former Gov- 
ernor J. Franklin Fort. 

Mr. Munn served in the Legis- 
lature as an Assemblyman in 1881 
and three years later he was 
elected surrogate of Essex County 
for four years. December 1, 
1894, he was appointed county 
counsel by the Board of Free- 
holders. In the following year he 
was appointed counsel for the Es- 
sex County Park Commission. 

In May, 1908, Mr. Munn was 
appointed by Governor Fort on 
the Commission to Revise the 
Public Statutes, but he resigned 
shortly afterward. 

For twenty-five years Mr. 
Munn served as a school trustee 
in the eastern district of East 
Orange, and when the schools 
were consolidated by an Act of 
the Legislature in 1889, Mr. Munn 
became the first president of the 
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Board of Education. Shortly 
after this time he was made 
county superintendent of schools, 
but resigned because of the pres- 
sure of other business. His ser- 
v :e for the schools of his native 

vn continued until 1896, cov- 
...ng a period of thirty-two years. 

Among the various enterprises 
in which Mr. Munn was inter- 
ested was the Orange Water 
Company, of which he was one of 
the organizers. 

Mr. Munn always took an 
active part, until the last few 
years, in the campaigns of the Re- 
publican party. For several 
years he served as the chairman 
of the County Republican Com- 
mittee, and he was also a member 
of the State Executive Committee. 

A charter member of the Munn 
Avenue Presbyterian Church, Mr. 
Munn was unable to take an 
active part in the semi-centennial 
a year ago owing to the condition 
of his health. 

Mr. Munn married, 
Miss Elizabeth Randall. 


in 1867, 





Mr. Tueopore D. Duatine. 


Mr. Theodore D. Durling, of 
Pennington, died on November 
29th, after a few days’ illness. 
Some months ago he broke his 
wrist in the act of cranking his 
automobile, and had the appear- 
ance of not recovering his usual 
health afterward, so that it was 
the cause of remark among his 
friends, but it has developed since 
that he was in reality suffering 
from a cancerous condition of the 
stomach, which was the cause of 
his death. He continued to re- 
main at his desk and attend to his 
work until a few days prior to his 
death. 


Mr. Durling was born near 


Skillman, August 25, 1854, and 
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spent his early boyhood upon 
the farm of his father. Upon de- 
ciding upon the law as his pro- 
fession, he entered the office of A. 
V. D. Honeyman, in Somerville. 
In November, 1881, he was admit- 
ted to the Bar, and the next year 
he moved to Pennington and 
established an office on the third 
floor of the Blackwell building, 
at the corner of Main street and 
Delaware avenue. In November, 
1891, he was made a counselor. 
Since 1882 he had been a master 
in Chancery and notary public. 

Shortly after establishing him- 
self in Pennington he married 
Miss Waterman, of Ewing town- 
ship, who survives him, as does 
also their only child, Mrs. Fred. 
Maple, of Lawrenceville. 

From his earliest residence in 
Pennington until the time of his 
death, he took an active and im- 
portant interest in all of the af- 
fairs of the municipality. For 
seven years he served as mayor, 
and for the past several years as 
borough attorney. He was also 
attorney for Hopewell township. 
He was one of the organizers of 
the first Pennington Building and 
Loan Association and its first sec- 
retary, one of the prime movers 
in establishing a National Bank in 
Pennington, a charter member of 
the Pennington Board of Trade 
and a member of its law and legis- 
lation committee, an active mem- 
ber of the Pennington Fire Com- 
pany, and at the time of his death 
he was president of the Mercer 
County Mutual Fire Insurance 
Company. 

He started life as a poor boy, 
and with no spurs or assistance 
but a strong ambition, he made 
his way to an honored and useful 
position. 


























